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DEPARTMENT OF JUSTICE
Antitrust Division

FROM

R. HEWITT PATE
Assistant Attorney General

Main Justice Building - Room 3109
950 Pennsylvania Avernue, N.W.
Washingtan, DC 20530-0001

(202) 514.2401 / 202) 616-2645 (Fax)

hew pate@usdoj.gov
July 15, 2004

Andrew B. Steinberg, Esg.

Chief Counsel

U.S. Department of Transportation
Federal Aviation Administration
800 Independence Ave, S.W.
Washington, DC 20591

Re: O’Hare Delay Reduction Meeting

Dear Mr. Steinberg:

This letter is written in response to your July 14, 2004 letter describing the planned format
of a meeting of air carriers with the Administrator of the Federal Aviation Administration
(“FAA™) to discuss fhight reductions at Chicago’s O’Hare International Airport (“O’Hare”). The
meeting is being called in light of a determination by the Secretary of Transportation, pursuant to
49 U.S.C. § 41722, that the meeting is necessary to reduce flight delays during peak hours of
operation. You anticipate that such a meeting would be followed by an Order of the
Administrator limiting flight operations at O’Hare. You seek assurances that, provided the
meeting and related activitics are conducted as described in your letter, the Department of Justice
would not seek to challenge as a violation of the antitrust laws any air carrier’s attendance at or
participation in the meeting or any carrier’s unilateral actions taken to comply with an Order of
the Administrator issued as a result of the meeting.

According to your letter, all carriers participating in the meeting will be advised that the
meeting and all preparations for it ate subject to the antitrust laws and that communications
among carriers regarding competitively seusitive information, such as markets served, prices
charged, and marketing plans, could result in a violation of the antitrust laws and lead to civil or
criminal liability. At the beginning of the meeting, the Administrator (or her delegee) will
announce that, pursuant to advice from the Department of Justice, no communication will be
permitted by any air carrier represcntative in the presence of any representalive of another air
carrier regarding flight reductions at O'Hare or any other competitively sensitive subject,
including but not limited to markets served, prices charged, and marketing plans.
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At the meeting, the Administrator will distribute a list of the number of flights, not
specific as to air carrier, currently scheduled each 15-minute period from 6 a.tn.to 11 p.m.,,
indicate any perjods that she considers to be severely congested, and provide general targets for
flight reductions during those periods, which will pot identify which carriers’ flights are targeted
to be moved or eliminated. Each carrier will then be invited into a separate, confidential
discussion with the Administrator during which the carrier will be asked to offer specific flight
reductions or schedule changes, which shall not be made explicitly contingent on specific
reductions offered by another carrier or carriers. During such discussions the Administrator may
provide general assurances with respect to the overall proportionality of the flight reductions
being sought by the FAA from carriers serving O Hare

After completion of the individual carrier sessions, the Administrator will revise the list of
flights to reflect the individual discussions with the carriers, The carriers will again be given this
list, which will not identify flights by carrier. If the Administrator believes that severely
congested time periods still exist, she may set revised targets and repeat the individual sessions
with ¢arriers.

If the Administrator determines that identifying carrier-specific targets is necessary to
facilitate voluntary flight reductions and schedule modifications, she may advise each carrier
separately and confidentially of flight reduction targets specific to that carrier, which information
will not be given to any other carrier or carriers.

The Administrator will develop and approve a proposed flight reduction plan and schedule
reduction, which will be published in the Federal Register as a final order. A transcript of the
meeting will not be available until three business days after the Administrator formally adjourns
the flight reduction meeting.

Importantly, the procedures do not provide for any meetings among the carriers without
the FAA present, The procedures will not allow any discussion or negotiation among caryiers
about flight reductions, prices charged, or markets served. During the course of the meetings,
carriers will not be told schedule reducticns or modifications other carriers are offering ot being

asked to offer.

For these reasons, the Department has no cwrrent intention to initiate antitrust enforcement
action against any carricr that participates in the FAA’s flight reduction meeting and conducts
itself in the manner described in your letter. This expresses the Department’s current
enforcement intention regarding the carriers’ participation in the flight reduction meeting, The
Department reserves the right to bring an cnforcement action against any conduct that violates
the antizrust laws.

Yours singerely,

[N

R. Hewitt Pate




